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Focus on Hong Kong
By Vivien Teu, Christina Suen & Kenneth Yim

Hong Kong has a well-established asset management and funds
industry that has been successful under an open architecture
framework. This spans from being accepting of fund managers’
overseas qualifications and experiences of different markets to
set up in Hong Kong, to being domicile-neutral on the funds that
may be offered in Hong Kong on a private placement basis or
which may be approved for retail public offer. It is this backdrop
that has developed Hong Kong into a financial centre where
many asset management firms are set up by international groups
and in recent years Mainland China fund houses.
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Recently the status quo has been shaken up amidst efforts to
maintain and enhance Hong Kong’s competitiveness as an inter-
national centre for funds, and also as it seeks to further capitalise
and stay relevant as the gateway for M"ainland China of the Peo-
ple’s Republic. There are also developments in the context and
environment of international regulatory and fiscal cooperation.
In this article we focus on the key attributes and changes that
are interesting for asset managers to consider Hong Kong under
their global strategy.

Hong Kong investment managers

Conducting business in Hong Kong that engages in the services
of asset management - including investment funds manage-
ment - is subject to licensing and regulatory requirements. To
obtain a license from the SFC for carrying on asset management
business in Hong Kong, the applicant is required to be a Hong
Kong-incorporated company or a non-Hong Kong company
registered with the Companies Registry. The requirements and
formalities for company incorporation and business registration
are relatively minimal and straight-forward in Hong Kong. The
most commonly used vehicles for doing business in Hong Kong
are private limited companies structured as a company limited
by shares. There is a minimum requirement of one shareholder
and one director, respectively, but these do not have to be lo-
cal companies or individuals. There are also no foreign ownership
restrictions.

Hong Kong's tax regime operates under the territorial principle of
taxation, and which primarily taxes Hong Kong sourced income.
The applicable profits tax rate for incorporated businesses is
16.5%, although under current general concessionary incentive
the profits tax rate is reduced to 8.25% on up to HK$ 2 million of
the assessable profits. There is no general tax levied on dividend
income (and no dividend withholding tax, as well as similarly no
withholding tax on interest payments from Hong Kong), and no
capital gains tax.

While there is no local resident director requirement for a Hong
Kong company, it is a requirement for SFC licensed managers to
have at least two responsible offers accepted and approved by
the SFC as being fit and proper. At least one of the responsible
officers should be available at all times to supervise the business
(and hence expected to be Hong Kong-based). Further, at least
one of the responsible officers of the Hong Kong licensed man-
ager must be an executive director of the company.

In order to be considered as fit and proper to be approved as re-
sponsible officers, there are certain competency requirements
that cover academic or industry qualifications, industry experi-
ence and management experience. Investment management or
closely related experience gained in Hong Kong or elsewhere can
be recognised to meet the requirements on industry experience,
while recognised industry qualifications from jurisdictions such
as the United States, United Kingdom, Australia, Canada, Japan
and Mainland China are accepted. Managers from other jurisdic-
tions may also qualify on the basis of academic qualifications in
place of industry qualifications. It is therefore open for qualified
and experienced investment managers from other jurisdictions
or markets to apply for approval to become responsible officers.
A key (local) qualification requirement that remains necessary to
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meet is to take the local regulatory framework examination pa-
pers to demonstrate a certain expected level of understanding of
the Hong Kong legal and regulatory requirements applicable to
investment management.

The substantial shareholder(s) of a Hong Kong licensed invest-
ment manager is also subject to prior regulatory approval, and
the SFC would consider factors such as the financial status, quali-
fications, reputation and reliability of the proposed shareholder.
However, there are no minimum requirements on capital, assets
size or assets-under-management on the shareholders. It is this
open framework that has enabled many investment manage-
ment firms of varying background and sizes to set up in Hong
Kong, and which allows both established global firms as well as
entrepreneurial new managers to compete in this market to offer
diverse investment services and products.

Upon becoming licensed Hong Kong managers, an investment
manager can engage in investment management and/or fund
management business that may take the form of managing seg-
regated investment portfolios or managing private funds, usually
domiciled in an offshore or tax efficient jurisdiction.

Group resources accepted for retail funds

In order to establish and manage retail funds that may be offered
to the public in Hong Kong, managers are subject to further vet-
ting by the SFC under the fund authorisation process and in this
regard subject to the applicable requirements under the Code on
Unit Trusts and Mutual Funds (UT Code). With effect from Janu-
ary 2019, the SFC has relaxed its requirement under the UT Code
with respect to a proposed management company of an SFC
authorised company or its investment delegate who belong to
a well-established fund management group. Such management
company or investment delegate can now rely on the experience
and resources on a group basis to satisfy the requirement of hav-
ing at least two key investment management personnel who
possess at least five years investment experience in managing
public funds, provided that the management company or the in-
vestment delegate on a group-wide basis is able to demonstrate
that it possesses the requisite oversight, monitoring and supervi-
sion systems to administer public funds.

We consider the relaxation to be a welcomed development con-
sistent with encouraging more investment management groups
to set up investment management entities in Hong Kong, and
such new managers may now be better placed to seek SFC au-
thorisation of retail funds to be offered to the public. These would
further strengthen Hong Kong's position as an asset manage-
ment centre and, as we see below, also develop Hong Kong’s role
as a jurisdiction of choice for fund domicile.
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Mutual Recognition of Funds

Under Hong Kong'’s open framework, the UT Code does not re-
strict the fund domicile of authorised funds, and the SFC also
accepts funds that are approved in certain jurisdictions as ‘rec-
ognised jurisdiction schemes’ that may be authorised by the
SFC under a streamline process. Accordingly retail funds in Hong
Kong has for a long time been mostly UCITS funds domiciled in
Luxembourg or Ireland, with Hong Kong as well as Cayman-dom-
iciled funds making up others.

In recent years, Hong Kong domiciled unit trusts are preferred by
Hong Kong managers setting up retail funds, largely due to the
mutual recognition of funds arrangement between Mainland Chi-
na and Hong Kong introduced in summer 2015. This is a ground-

breaking initiative that enables Hong Kong authorised funds meet-
ing relevant requirements (including being Hong Kong domiciled
and managed by a Hong Kong licensed manager) to be registered
for offer directly to the public in Mainland China.

Besides Mainland China, the SFC has entered into similar ar-
rangements with Switzerland, France, United Kingdom and
Luxembourg that opens up distribution opportunities for Hong
Kong funds in these jurisdictions, and the list may further ex-
pand. Currently, for Hong Kong funds that seek to be recognised
in Mainland China, the delegation of investment management by
the Hong Kong manager is not permitted, whereas delegation
is possible without affecting the eligibility for recognition in the
other jurisdictions, as illustrated in Table 1.

Table 1. Investment management delegation by the Hong Kong manager of a “recognised Hong Kong fund”

Mainland China Switzerland France

United Kingdom Luxembourg

Not permitted
provided such

Delegation permitted Delegation to an
entity operating in an provided such
delegation accepted “acceptable inspection | delegation accepted “acceptable inspection
under Hong Kong laws | regime” permitted

Delegation permitted Delegation to an
entity operating in an

under Hong Kong laws | regime” permitted
and regulations

“Acceptable inspection regimes” are currently Australia, France, Germany, Ireland, Luxembourg, Malaysia (for Islamic collective
investment schemes), Switzerland, Taiwan, United Kingdom and United States. Outside this list, the SFC may accept delegation
subject to meeting certain requirements and on a case-by-case basis. To-date, non-AIR delegation has been accepted for
jurisdictions such as Belgium, Canada, Japan, Korea, Netherlands and Singapore.

Open-ended Fund Company Structure

While encouraging Hong Kong as a fund domicile of choice, new
law has been introduced to provide an additional option for fund
structuring and create a more flexible business environment for
fund managers in choosing the legal entity or investment fund
vehicle.

Previously, Hong Kong domiciled funds would take the form of
unit trusts, and corporate form open-ended funds were not pos-
sible due to capital reduction restrictions under the Companies
Ordinance. Relevant amendments to the Securities and Futures
Ordinance have come into effect in July 2018, allowing Hong
Kong licensed managers to set up a Hong Kong open-ended
investment fund in the corporate form with legal personality
and limited liability. Specifically, the legislation provides the flex-
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ibility to vary share capital and the creation and cancellation of
shares in order to meet investors’ requests for subscriptions for
and withdrawals of capital from the fund, subject to its instru-
ment of incorporation. Legislation also provides for segregation
of liability between sub-funds that may be established within an
open-ended fund company.

Besides the potential of adopting the open-ended fund company
structure for retail funds, in the private funds space, profits tax
exemptions have been introduced for Hong Kong open-ended
funds alongside existing exemptions that are available for off-
shore funds (subject to meeting relevant conditions). Further-
more, it is worth noting that legislative process is underway for
a Bill to amend the profits tax exemption overall that is expected
to result in a level playing field and removing ring-fencing fea-
tures, due to pressure from the international tax community. Go-

ing forward, regardless of their location of central management
and control, their size or the purpose that they serve, all funds
operating in Hong Kong may potentially enjoy profits tax exemp-
tion for transactions in specified assets subject to meeting cer-
tain conditions. In principle, such fund can also enjoy profits tax
exemption from its investment in both overseas and local private
companies.

Conversely, Hong Kong may be an attractive option for fund
managers as a jurisdiction where commercial and operational
presence for fund management business is established, in light
of the economic substance legislation enacted by various off-

shore jurisdictions (including the Cayman Islands and the British
Virgin Islands) effective 1 January 2019. Under an environment
where there may be a review and preference for onshore versus

Vivien Teu & Co LLP is dedicated to providing legal
services for clients at the highest standards to meet their
needs in today’s complex and dynamic business and
regulatory environment. Established with the philosophy
of a boutique law firm focusing on the areas of corporate,
securities, asset management, financial services, the firm'’s
lawyers are experienced in advising international and local
corporations, including large global institutions, listed
entities, industry conglomerates, as well as international,
Hong Kong and China banks, securities, asset management
and private equity firms. The firm is ranked “Highly
Recommended” Hong Kong law firm for the investment
funds practice area in the Asia Law Profiles 2019, and
“Recommended”Hong Kong law firm for 4 other categories.

Vivien Teu is the founding and managing partner of Vivien
Teu & Co LLP. She has extensive and in-depth experience
as a corporate and commercial lawyer specialising in the

financial services sector, funds and wealth management.

Based in Greater China including Hong Kong and Shanghai
in the past decade, Vivien carries diverse legal practice
experience with top tier and magic circle firms in the areas of
tax, trusts, banking and financial services, investment funds,
securities regulatory and corporate commercial matters.

Vivien has been named “Asialaw leading lawyer” for the
investment funds practice area and for corporate and
mergers & acquisition.

CorporateLiveWire

offshore jurisdictions as a choice of domicile and place of busi-
ness, Hong Kong has a growing list of double tax agreements
(currently around 40) and has updated its tax legislation to be
more in line with current international fiscal policies.

With the open and dynamic framework that Hong Kong contin-
ues to offer, there are many opportunities for Hong Kong to fea-
ture in investment managers’ strategic business plans for funds
and distribution, and its role would likely expand.

This publication is for general guidance only and is not intended to
provide legal advice in any specific case. We expressly disclaim any
liability for the consequences of action or non-action based on this
publication. All rights reserved. © Vivien Teu & Co LLP - February
2079.

1. “Recognised jurisdiction schemes” are qualifying retail funds from jurisdictions such
as Australia, France, Germany, Guernsey, Ireland, Isle of Man, Jersey, Luxembourg,
Malaysia (for Islamic collective investment schemes), Switzerland, Taiwan (for ex-

change-traded funds), United Kingdom and United States.
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